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U.5. Foreign Sales Gorporation Challenged by European Union

BY JULIE E. MCGUIRE

ke Ewrspean Union recemtly

ihillrﬁ"rd the Forengm Saled

Conporation a1 an illegal trading

subsidy which violaces the sub.
sidies agreement exiating among the
[lnaeed Seaped asd acs Euwrgpean trading
partnen

An FEC i a corpassrion given special
un crearment wnder the LS, vax laws.
The purpowe of the FSC provisions is mo
peamote Liniied Stabed expoiii 16 a man-
ner :rrnlp\.ﬂi.hlr weth AT (Ciemcral
Apgeesmment on Tanils amd Teade)

The firm's prectice areas include cor-
porate plamning and cransscrions, e law,
inmelbeciual property, complex licigation,
employment bw, eevinanmeenial and mac-
wral frssuniel law and legiilagwe lawy,

Whetlee the EUG cusremt atnack sa
the PSC will peevail & guestiomable —
given the caurion, eorensive discussion
and contiderable deliberation thae the
S, Congreas umsderrooh vo comply wath
GATT when feie enasting the F3C legri-
fariom,

In whe mid:1980%, Congren advisedly
elecoed to give up max revense when it
enaceed the F30 provivions (and ity pre-
degeisas DISL previdient in the early
1971Fe). Congrett made thiy decition to
enable LS, menufacturers, confronted
with 2 karih taxing icheme baied on
worldwide income, to compete with ron-
S mamulacoeers whe face o ohehoas
raming achemet, oleen reeritonal in scope.

The F5C repecient a partis] adaption
af the tormiborial approsch to faxsiton

To create the FAC, Congrens catab-
lzthed &n smporeant excepion oo the oth-
ctwide very iwceping doope of LS. raam
L

Congress ook grear care ro comply
with GATT nales comcermimg tende wubsi-
dies. In Fuce, the FAC was designed
specifically ro sddress the concerns. of
those wrading parcners who had alleged
thai the F30S predeceriad, the DISC, vie-
laced GATT S palicics surrounding erade
suidiadaga.

The FSC is one of the few grear mx
benefies left in e ULS. cax codde. And ic
is available vo mosr U.E, expormers,
Surpritimgly, the FSC has remained
underutilized, leaving uatapped rhe
oppoituniny for LS exporien oo pay less
LS income tax,

Mamy butinciiri miicikenly belweve
that the FSE Taa become ohsolete, or was
o1 wame poant sestanonily sholshed.

In fact, the oppeaste (s e, In 1957,
Congreis explcinly cxpanded che definis
tion of gualified export property to
imclude compuarer wofeware licemsed foe
reproduction abroad, Internal Revenus
Caxle Spceeon P2Ta) 2B,

Juler B, Alalswive, arm atterney o CPA,
@ wharpbaldr pp Flad! Miowre PO

Basic PSC CoOMNCEFT

Even chawagh the seagaiory rubes iar-
rounding the FSC are somewha complex,
the F30 &dea in cimple: the LS. expsorter
sers wp an olfthore ssbaidiary — the F5C
= in an approved foeeign jurssdiocion.

The sawengi are schicved h:r "padhing”
& portion of export income oo the FSC
and ﬁ:r EREMpEliAg & pariion el that
export income from LULE cax. Thes can be
dane by cither:

# Faving the LS.

parent aell b prod- &

Whether the EU's current
allack on the FSC will pre-
vail is gueslionable —given
the caulion, exlensive dis-
cussion and considerable
deliberalion (hat the U. 5.

Congress ynderfook fo com-
ply with GATT when firsi

et oo s PSC ander
regulased  pricin
rales, wieh the FSC
then reselling oo the
ulbimate Caiiamef, oF
# having che LS.
jparens pay the F5C a
DA maiiGa ln.u;:l (]
the amount of the
FSL08 expodt aalo
Under either
flPACEMFing, & por-
tion of the expore
prodin is sreribuesble

recordd, of, mow, campater sofiware or
wmilar reprodections, for commercial or
bame uicl; and

# oil and @il and gas prodsces.

The sctual calculation: mecessary o
derermine (he CXEMpPEiOn AMOURE A
complex. Bur ehe amouns on which ahe
cxemption il based revolves around
“Foreign Trading Giross Receipes.”

FTGR arc grosa receipes of the FSC
resuslting from che sale or other digpoti-

rion ol “expant prop-

The most genenal
CREEgOTici Eroii
rEceiprs comprising
FTGR imclade gros
recEipass

& fimm the ke of
EUPOET PIOPETTY

& From the bease of
CEpOFE Propecriy far
mse by che lessee ourns
ascde ihe Unetead Seates;

® for FSC services
whichi are relared wnd
swhabdiary o rhe sale

to the FSC — not  EAcling the FSC legisia- ::qﬂ:l';{ aphe
thie L|5 COmpany. tian. & for engineering
Statusoeily, a FI;IHIDFI of architecearal per-
alf che FSC incoene & v wies fo Cosurructicon

exempred from U5
1K,

Wigheaat che F30 legislation, this type
of prefie, simply difved olfibore, would
e imimediacely subject o LS mx. The
F5C emceptiont ro the brosd worldwide
taxation pequinemengs of che ULE. cax law
wre coddifsed mr Seceiona 921 threugh 927
of the LL5. Incernal Reverue Code.

EXPORT PROPERTY

The U5 exporver muss s=ll, beae or
otherwise dispose of “expont propenty”™ o
bercfie from as F3C. Generzlly, “expoct
preperey 1 defined a1 preperry (ih manu-
facared, produced, grown or extraceed in
the 115, by samocne other than the F5C
(nor more cham S0% of che fair marker
value of the propory cen br stbmbugshls
to articles smpoered jmre the US), and
{ii} held primarily for sale, lease or ocher
dusposigean en the ondisary coutic of biwia-
newt (oe divect use or disposition curside
the LL3

Dhipiiiteen 18 cosdsdered 1o mke place
outuide ihe U5, oven if the selbet deleveri
the prapenty within the U5 & long =
the peoperiy is wltimately delivesed emi-
siche ghse LS. by che purchaser wichin one
ypear abter sale.

Cemtain propeny 13 sEiuionly e lud -
e froim thee delimigion of “exporr proper-
ty” wned camnog produce an F3C benelit
The Eallewing cannot be gxport penperey:

® palenes, inventions, models, desiges,
formulas or processes, whether or not
pabtnded:

# pomlwill, crademasks, orede brands,
franchises or other like poperty, includ-
g copyrighii {ofhee chan hlens, TN,

prejeces locaced (ar

proposed loe bocation)
authide el LS. -

FOREIGHN MANAGEMENT AND
EcoMOoMIC PROCESSES
REQUIREMENTS

The F3C can have FTGR — and
thereluee q.,uJi:I',- foz the EECEpPEEn —
only il the FAC meers rwo sddirionsl
requirements: (1) the “foreign manage-
mant” requiremens and (2) the “orign
PEOSSITIS PPOCCIAE]  FOgUsfErmEnl.

Thee “foreigm management™ reguire:
ment s mee il

# all mectings of the board amd all
meecings of the sharebaolders are cuside
b LIS

# the principal bank acoount of the
FEC i maintained samade ehe 1.5 a2 all
times during the tashle yewr; and

& all dividends, begal and scccanting
feri, and dalanici of elficess ard membetd
of the board of directoes dishaned duseng
the eaxahle year are disharsed our of bank
pocoanas of the FSC maintained outtide
the LIS,

Thie “foreign coonpmis proceiies
irgusferReat 14 anmiew hat niede O pled,
bur genseally requires cesting to make
cercain that sctivities pericdmed by or oo
brkerlf of the FSC ke plice sarnde the
LIS, This eesr loouses on rwo acvors:

& sales pccivicers outisle the Unaied
Seage, anud

® loeeagm direct cosr activicies ourside
the Uniced Scaie

FRCqy vhar qualify as “small FSC© (33
million {L'SDY or bess in FTOR) da nog

feed) ¢ meey che foreign management o
faerign evonomic processes requirement.

PricinG Ruwns

Fimally, the pricing rules included
with the FAC provisiens are cnivicsl o the
we — aned reaping the berefit = ol the
F3C. The pricing berween the parens and
ity F3C subsidiary will decermine the
paradin thar i shifted affsbore snd dheve-
fesre i3 cenaral v @ decerminsion of che
smaan of mx exempted from LS,

Becauis the prEing determines che
amount of the exclution, snd because the
exclusson iteell iv @ macoer of begislaive
grace, the pricing between the parent and
the F5C is concrodled by specific and
somewbar complicaced regulsrions.

Linder chese regularions, anly a cerrain
mmoant of the profic cam b puthed ol
ihore o that the amount of the tax
exemption can be contralled

Under ehe pricing regalations, fwa
differemr pricing “sramdared® schemes are
eamiidered: {1% 23% af Coambined
Taxable Income Mechod (“sdminiscrarive
pricing metleod™); and (2} 1.83% of
Foreign Trade Groax Receiprs Mehod
{"gross receipes mechod ™)L

Umder ehe Nt method, 2390 of the
combancd taxablde income of the F5C and
ity supplier from the expont transacricn
will be consbdered the FEC's income [rom
rhisr vpansecelon. Under the second
methad, ihe profit the FRC is desred 6o
derive from the expart transaction is
equal to 1. 85% of the foreign trading
grena receipas from the transsction.

The US mapayer is allowed o choose
lntn.l.l.'ll]r thas pEstung Mg fedalling in
the preatest F50 benefic,

ForEIGHN TRADE INCOME
Exciusion

Afrer the pricing regulations are
applied, the predd income of the F5C o
called FTI 1'I'm-nnn geachy arncomc | T has
i the F5C iscome attrabugahle ra FI:II.'IHI'I
eracling g roid feccapd,

An long as the F3C ruler are mict, 2
pomion of the FRCs FT] will be ewempa
froim federal imcome caxagion,

The wltimate amownt of the roremp-
tice 5t determinnd by applying a vaiuto-
ry porcemtage fo ibe FRC FTL A dgoeaal
dividersd-reemiverd ddeduction allowd div-
dends o ke returned iax-free co ihe US
parent, making the FSC struoture even
e an-elfioeena.

LIS, exporeers — partesmlacly those
with export eeverue of §1 million (LS00
of mide == should evaluace the porencial
svings cppormuniny offered by the FSC.

Gemerally, by uting am F8C, 2 1S,
sxpodter can lowes it effective tax raie on
its eEpErT ingome from 3576 o juste

umder 3%



