RCRA §6972(a)1)(B). (emphasis added). The language
of §E672(a) 1MB) covers both “selid or hazardous waste®
which may pese an “imminent and substantial endanger-
maent.” Thie language hins boen liberally interpretod to mean

“risk ofharm® or “potentinl harm”—without requiring preof

of aetual harm, E. g, United States v. Vertoe Chemical Corp.,
489 F-Supp. 870, B85 (E.D. Ark_ 1980).' Under RCRA, trial
courts can also award costs, including attorneys fees, to a
“prevailing or substantially provailing party.” §6872(s),

Bummary Of KFC Western Opinion

The Suprems Court decided Meghrig v, KFC Wesfern on
March 19, 1996, 116 5.Ct. 1251, The Court was confronted
with the question of whether RCRA §6972 authorized s
private canse of action to recover the past cost of & waste
eleanup affort which, at the time of suit, did not continue to
pase an endangerment to health or the environment. The
facts, procedural background and holdings of KFC Western
are fairly straightforward:

KFC Western ("KFC”) owned and sperated a Kentacky
Fried Chicken restaurant on a parcel of land in Los Ange-
les which it had purchased in 1975, In 1988, KFC discov-
ered that the land was contaminated with petreleum pred-
ucts. After the discovery, the County of Los Angeles directad
KFC to remediate the cantamination. KFC did so and spent

$211,000 properly removing and disposing of the contami- |

nated eoil. In 1991, KFC sued the prior owners of the prop-
erty. Alan and Margaret Meghrig, seeking recovery of the
$211,000 in cleanup costs under RCRA §6972(a). In its
plendings, KFC specifically alleged that:

* Tha petraleum-tainted soil was o “solid waste™ under
RCRA § 6503 (27,

* The waste had previcusly posed an “imminent and
substantinl endangerment™ undor § 6972(a).

* The defendants Meghrigs were pricr owners of the
land who had contributed to the waste's “past or prosent
handling, storage treatment, transportation or disposal®
Nanguage of §6FT2(a) 1HA))

* The Meghrigs were therefore responsible for “equi-
HH-mﬂtuHun'unﬂpﬂma}LnumnhimminiHﬂ]
for reimbursement of KFC's eleanup costs.

116 5.Ct 1251, 1253,

Judge Harry L. Hupp of the U8, District Court for the
Central District of California dismissed KPC Western's com-
plaint—and correctly as it turns sut—on grounds that
#6572(n) dews not allow recovery for past clennup activities
and bacause FEOT2(a} 1MB) requires an “imminent and sub-
stantial endangerment” at the time o RCRA sualt is filed
On mppeal, the Court of Appeals for the Ninth Circuit re-
wersed. Tt found that a district court could award restiva-
tion for past cleanup costs, and that a privats litignnt eould
procesd under §697HaX INB) upon the allegation that the
waste involved posed “imminent and substantial endan-
germent” to health and the envirenment at the Gme it was
actually eleaned up. KFC Western Inc. v. Meghrig, 45 F.ird
518, B20-521 (5th Cir 1945),

The Suprema Court granted certiorari becauss the Ninth
Circuit opinion was & novel application of RCHRAS citizen
suits provision, and because the Ninth Cireuit’s interpreta.
tion eonflicted with another recent decision by the Eighth
Circuit (Furner i Brown, 62 F.3rd 1052, 1100 - 1101 (Bth Cir.
199600, Id. at 1253- 1254, The KFC Western opinion clarifies
existing ground rules for private cost recovery sctions under
RCRA §6372(n). The opinion can be divided into thres parts:

L Timing Requirement. RCRA's citizen suits provision
dobs net authorize o private cost recovery action ifthe waste
involved does not pose an “imminent and sabstantial en-
dangerment to health or the environment™ af the time the
auif is filed;

2, No Past Costs, RCRA dows not permit compensntion
for past cheanup activitios; and

3. "Possible™ Future Costs. The Court left open the ques-
tion of whather a private party could attempt to obtain a

(See RCRA RECOVERY on page 5)

mandatery “injunction requiring another party to pay
eleanup costs™ if the costs arcse after a RCRA citizen suits
had betn commenced.

Justice ('Conner, writing for the Court, based the first
two parts of the Court's opinion on the palicy and language
differences bet ween RCRA and CERCLASaperfund (which
also contains a eitizen suits provision). She pointed out that
RCRA, geverning active facilities, doss nst have the same
chjectives of the later-enacted CERCLASuperfund, povern-
ing inactive facilities. "RCRA," her epinion stated, “is not
principally designed to effectusts the dleanup of taxic waste
sites or to compensate thoss who have attended to the
remadiation of environmental hazards™ M. at 1254, (em-
phasis added). RCRA is geared, rather, 1o address the gen-
eration of hazardous waste “so as to minimize the present
and future threat” to human health and the envirenment
quoting 42 U.5.C. § 6902(b} (congressional obijections and
national palicy). (emphasis ndded), fd, Although both RCRA
and CERCLASuperfund have a citizen suits provision,
RCRA's provisions, she suggested, are by RCRA's own lan-
punge limited and permits private sntities ts enforee its
provigicns enly “in some crcumstances.” [d,

Justice 'Conner’s primary rationals for helding that o
privite cosd recovery action must allege a presend solid wasto
threat and does net include “past costs” was the language
of the RCHA citizen suits provision itself. Seetion
G69T2(a){1XB) permits mctions in circumstances whers eon-
tamination “may present™ an imminent thrent. Section
6972(a) also authorizes district courts *to restrain any per-
san” responsible for contamination and “order such person
to take such other actions as may be necessary.” 116 8.Ct at
1254-55. She also pointed oat that, unlike that of CERCLAS
Buperfund, the citizens suits provision of RCRA: (1) kas no
statute of limitations; (2) does not require a showing of “rea-
sonable costs;® and (3) allows an action only if the govern-
ment is not pursuing enforcement. She concluded that thess
differences were further svidence that RCRA is not goner-
ally designed for private recovery of past costs, Id, st 1255,

However, Justice O'Connor, in dicta, did raise the ques-
tion of whether a private party could obtain "an injunction
under §6372(a) requiring another party to pay cleanup costs
which ariss after 8 RCRA citizen suits hns boon commenced,”
In this connection, she cited a 1982 Third Clrewit decision,
United States v. Price, 688 F.2d 204, 211-213 (3rd Cir. 1982),
in which & privats party was required te fond an environ-
mental study in & suit brought by the EPA Administrator
under RCRA §6873,



